
                                                                           
 

Via Electronic Submission 

 

September 3, 2015 

 

Mary Ziegler  

Director, Division of Regulations, Legislation, and Interpretation 

Wage and Hour Division 

U.S. Department of Labor, Room S-3502 

200 Constitution Avenue NW 

Washington, DC 20210 

 

Re: Notice of Proposed Rulemaking Regulatory Information Number (RIN) 1235-AA11: Defining and 

Delimiting the Exemptions for Executive, Administrative, Professional, Outside Sales and Computer 

Employees 

 

Director Ziegler, 

 

On behalf of Heartland Alliance for Human Needs & Human Rights, we submit the following comments 

regarding the Notice of Proposed Rulemaking (NPRM) published on July 6, 2015 in the Federal Register 

(80 FR 38515). 

 

Heartland Alliance is the leading anti-poverty organization in the Midwest. At Heartland Alliance, we 

believe that all of us deserve the opportunity to improve our lives. Each year we help ensure this 

opportunity for thousands of people around the world who are experiencing homelessness, living in 

poverty, or seeking safety. Our policy and advocacy work is informed by research, evaluation, and best 

practice and is grounded in over 125 years of providing comprehensive services to empower those we 

serve to rebuild and transform their lives.   

 

As an organization dedicated to ending poverty, we are committed to promoting workers’ rights and 

supporting the economic security of low-wage workers and their families. The rule would provide or 

strengthen overtime protections under the Fair Labor Standards Act (FLSA) for as many as 13.5 million 

salaried workers, boosting economic security for working families across the country. We commend DOL 

for taking this important step to ensure that workers are adequately compensated for their work. We 

urge the Department to finalize and implement the rule without delay.  

 

Workers in our country are falling behind. Today, having a job doesn’t necessarily ensure economic 

security for workers and their families. Due to wage stagnation, diminishing job quality, and rising 

income inequality, workers today are struggling to make ends meet and individuals at the bottom rung 

of the wage ladder often fare the worst.  Although the implementation of the Department’s proposed 

rule will signify a significant step forward for millions of workers, many of the workers who are most 

vulnerable to wage and hour exploitation continue to be left out. 

 



                                                                         

It is important to note that many of the lowest wage workers throughout the nation fall under the 

exemptions in section 13(a) of the FLSA, such as agricultural workers and seasonal amusement and 

recreational establishment workers. These are workers who routinely experience poverty and are 

vulnerable to workplace abuses, wage theft, labor trafficking, and other forms of exploitation. As DOL 

considers further steps to strengthen protections for workers, the full list of workers currently exempt 

from the FLSA minimum wage and overtime protections should be reviewed and narrowed to ensure 

that we stop creating a second class of workers.  All workers deserve a fair day’s pay for a fair day’s 

work. These excluded workers deserve minimum wage and overtime protections and further 

consideration of inclusion in future rulemaking. 

 

The following are our comments on NPRN RIN 1235-AA11: 

We commend the Department’s proposed salary threshold in § 541.100, § 541.200, § 541.204 § 

541.300, § 541.400, § 541.600, § 541.604, and § 541.605 and fully support the adoption of these rules.  

 

The current overtime salary threshold is far too low and is no longer a reasonable standard for 

determining which workers should be covered by overtime protections. 

The current salary level threshold for exemption of $455 per week, or $23,660 annually, is below the 

poverty threshold for a family of four. In 2014, the poverty threshold for a family of four was $24,418. A 

family of four is considered low-income (or near poverty) with an income below $48,836 (100-199% of 

FPL). Workers who are living at or near poverty are far more likely to have less negotiating power with 

their employers when it comes to their wage and hours and overtime protection. The exemptions for 

overtime protections seem to be premised on the understanding that exempt workers not only earn 

well above poverty wages but also enjoy better job quality to compensate them for longer hours of work 

by way of opportunities for advancement and access to benefits. But we know that this is not the case 

for most low wage workers. As the salary threshold loses value over time, it becomes an even poorer 

measure of which workers should be covered by overtime protections. 

 

Updating the salary level automatically each year to keep pace with inflation and prevailing minimum 

salaries is important to ensure that workers do not continue to fall further behind. 

Heartland Alliance commends the Department’s proposal to automatically update the standard salary in 

order to ensure the continued utility of the salary threshold test.   

 

The salary test at its current level is no longer an effective test to separate executive, administrative, and 

professional employees from those who were never intended to be covered by overtime exceptions. As 

wage rates and salary levels increase, the effectiveness of using the current salary test in delineating 

between exempt and nonexempt employees diminishes over time.  

 

Not only has the federal minimum wage increased three times since the salary test was last increased in 

2004, dozens of states and municipalities have increased their minimum wage above the federal level.  

The absence of an increase in the salary level when combined with past and future minimum wage 

increases further undermines the effectiveness of the salary level to serve as a bright line rule for 

determining exempt and overtime-protected, nonexempt workers. 

 

With cities such as San Francisco, Seattle, Los Angeles, and Chicago leading the country with minimum 

wage levels up to $15 per hour, a minimum wage worker who works full time could earn over $32,000 a 

year.  While still inadequate to support many families, these minimum wage increases reflect how far 

our federal wage lags behind. The department notes that the proposed salary level is 3.18 times full-

time minimum wage earnings, consistent with the historical average. However, with state and local 



                                                                         

minimum wages rising to double the federal minimum wage, and with 29 states with minimum wages 

higher than $7.25, this benchmark will become obsolete. In order for the salary threshold to remain a 

useful tool for employers and a useful protection for workers, it must remain well above the annual 

minimum wage salary for all states and municipalities throughout the country. 

 

Updating the salary threshold annually based on a fixed percentile of earnings for full-time salaried 

workers is a preferable method of indexing. 

Setting the standard salary level equal to the 40th percentile of earnings for full-time, salaried workers 

($970 per week, or $50,440 annually) and continuing to use the same methodology to increase the 

salary threshold over time would likely provide greater benefit to workers and is a less volatile measure 

in the short and long term. We support and adopt the comments of the Economic Policy Institute in 

support of indexing the salary threshold to wage growth. 

 

Expanding overtime protections will help guarantee employees fairer wages and hours.  

All workers, particularly workers who are otherwise covered by minimum wage and overtime 

protections, should be paid at least the minimum wage for all of the hours they work. The DOL 

acknowledged that an estimated 12,000 affected EAP workers currently earn an hourly rate of pay less 

than the minimum wage. This is an important illustration of the need for rules that help strengthen 

protections for workers and help ensure that workers are paid fair wages and at the very least an hourly 

rate in line with the applicable minimum wage.  

 

Increasing the salary test will help reduce misclassification of workers. 

In Illinois, wage and hour violations and employee misclassification is under-enforced. We agree that 

with the salary levels as low as they are, misclassification of overtime-protected employees occurs 

frequently. Increasing the salary test is an important way to better screen for misclassification and 

improve enforcement to ensure that employees are guaranteed the wages and overtime pay to which 

they are entitled.    

 

Thank you for your attention to this important issue.  With rising income inequality, widening wage 

gaps, and near record levels of poverty, we strongly support the Department’s proposed rule and urge 

the Department to finalize and implement the rule without delay. 

 

 

Sincerely,  

 

Kimberly Drew 

Senior Project Manager – Economic Security Policy 

Heartland Alliance for Human Needs & Human Rights  

 

Melissa Young  

Director, National Initiatives on Poverty and Economic Opportunity 

Heartland Alliance for Human Needs & Human Rights 


